Message

From: Baptist, Erik [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=10FC1B0O85EE14C6CB61DB378356A1EBS-BAPTIST, ER]

Sent: 3/27/2019 2:58:44 PM

To: Bennett, Tate [Bennett.Tate@epa.gov]

Subject: RE: FYI for your timing purposes.

Poorly researched/written article — author didn’t accurately capture the main focus of oral argument.

Erik Baptist

Deputy Assistant Administrator

Office of Chemical Safety and Pollution Prevention
U.S. Environmental Protection Agency

1201 Constitution Ave., NW

Washington, DC 20460

(202) 564-1689

baptist erik@epa gov

From: Bennett, Tate

Sent: Wednesday, March 27, 2019 10:51 AM

To: Beck, Nancy <Beck.Nancy@epa.gov>; Baptist, Erik <Baptist.Erik@epa.gov>; Lyons, Troy <lyons.troy@epa.gov>;
Greaves, Holly <greaves.holly@epa.gov>

Cc: Mills, William T. <mills.williamt@epa.gov>

Subject: FYI for your timing purposes.

DOJ lawyer tells court EPA could have chlorpyrifos
decision soon

KEYWORDS th Circuit Court of Aopeals Andrew Wheeler chlorpyrifos FFDCA food tolerances lonathan Brighthill
organophosphate Pattd Goldman
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EPA will make a decision about whether to revoke food tolerances for chlorpyrifos within 90 days of receiving
an order from the 9™ Circuit Court of Appeals, a Justice Department lawyer promised a 9™ Circuit panel during
oral arguments Tuesday.

No order has been issued yet, but many of the 11 judges on the en banc panel in San Francisco expressed
frustration with the process to get a decision on chlorpyrifos, a widely used organophosphate that environmental
and farmworker groups have sought to ban for years, primarily because of its effects on children. They pressed
DOJ Deputy Assistant Attorney General Jonathan Brightbill for assurances that if they ordered EPA to make a
decision, it would do so expeditiously.

EPA banned it for residential use in 2000 and received a petition to cancel food tolerances in 2007. The agency
finally proposed to do that in 2015, but then-EPA Administrator Scott Pruitt did not finalize that rule, instead
deciding in early 2017 to continue to allow its use until its registration expired in 2022,

The League of United Latin American Citizens and other groups sued and won a decision from the Sth (trade
name: Lorsban) to revoke food tolerances and cancel registrations within 60 days. On review, however, the
court vacated that decision and decided to rehear the case en banc, which requires a larger panel than the usual
three judges.

“You’ve had 10 years or more to look at this,” Circuit Judge M. Margaret McKeown said to Justice Department
attorney Jonathan Brightbill, representing EPA. “How long do you need?”

ED_002962_00002863-00002



Brightbill said EPA had authorized him to tell the panel that the agency will, “barring extraordinary
circumstance,” make a final decision within 90 days of receiving the court’s order. The agency has to respond to
objections raised by LULAC and other groups to Pruitt’s denial of their 2007 petition.

Jonathan Brightbill, DOJ

Attorney Patti Goldman of Earthjustice, representing LULAC, said the court “should order EPA to act on the
objections by a date certain.” She added, “If this pesticide is unsafe, it’s got to go and EPA’s got to finalize its
revocation rule.” The groups' opening brief to the 9th Circuit seeks both revocation of tolerances and
cancellation of registrations.

Given the many delays on chlorpyrifos, however, she said, “We’re not very hopeful EPA will do what it’s
supposed to.”

Much of the argument focused on whether the case was ready for the court to hear — that there actually was a
“final agency action” that could be reviewed. But the court seemed satisfied that the case had been teed up for
their consideration.

Agricultural groups have been adamant that they need chlorpyrifos, a broad-spectrum insecticide that is used on
more than 50 crops, including some for which there are no reliable chemical substitutes, including alfalfa,
almonds, apples, citrus, cotton, cranberries, peaches, peanuts, peas, sorghum soybeans, and strawberries.

“For some crops and target pests, chlorpyrifos is the only line of defense, with no viable alternatives,”
Agriculture Secretary Sonny Perdue said when EPA asked the appeals court to rehear the case. Losing the use
of chlorpyrifos “endangers agricultural industries and is expected to have wide economic impacts.”

Elizabeth Tate Bennett
Agriculture Advisor to the Administrator
Associate Administrator for Public Engagement & Environmental Education
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